


VEIL PIERCING
Introduction
In the previous chapters, we have discussed how limited liability is one of the main characteristics of companies under various legal systems. It has become clear that limited liability has considerable advantages, including a reduction in monitoring costs and a stimulus for portfolio diversification. 
However, limited liability also has its downsides. The creation of limited downside in combination with a theoretical unlimited upside provides an incentive for risk-taking behavior that can lead to moral hazard, short-termism and encumbering the company with too much debt. Capital and the rules on capital maintenance is one, albeit imperfect way, to help solve this problem. Other ways to address this problem can be found in the rules on veil piercing and group law. 
Veil piercing, in the broad sense, refers to every situation where limited liability is set aside. This can happen voluntarily (e.g., when a shareholder becomes a guarantor for the company) or involuntarily. Rules on veil piercing are especially prevalent in group law.
In practice, companies are often part of a bigger “corporate group”. Groups, however, also reinforce the problem of the limited liability. For example, within a group, one company can hold all the assets, whereas other companies can be used to carry the group’s debt. To counter this behavior, group law often provides for variants of veil piercing, i.e., parental liability. 
Veil piercing and parental liability, however, are often not found is systematized theory, but rather grounded in a case-by-case approach or specific legal rules designed to address one specific problem. This piecemeal approach often hampers our understanding of veil piercing. We will try to find some main approaches to veil piercing, being aware, however that there is no overarching theory. Also note that in the European Union, veil piercing is left the laws of the Member States and has no legal basis in the CLP. In the United States, veil piercing is considered to fall under the “internal affairs” of a company and hence is regulated (in principle) by State company law.
Read: Idrima Tipou (C‑81/09, ECJ)
What are the facts, holding and the issue of this case?
What can be derived from this case on the position of EU law regarding corporate veil piercing. Is it correct to say that veil piercing is a Member State jurisdiction?



Veil piercing
Veil piercing and the limits of limited liability
A first form of “veil piercing” can be found in the case law of US courts curtailing the notion of limited liability. In a way, this form of veil piercing occurs by limiting the scope of limited liability. There is no overarching theory to this approach, but two main “roads” to this type of veil piercing van be found in the case law of the various courts: the instrumentality doctrine and the alter ego doctrine 
Read: Lowendahl v. the Baltimore and Ohio Railroad Company
	RRX Indus Inc. v. Lab-Con Inc.
	De Witt Truck Brothers Inc.
What are the facts, the issue and the holding of these cases?
How does the instrumentality approach in Lowendahl differ from the alter ego doctrine used in RRX Indus?
In the United Kingdom, a similar casuistic approach can be found, highlighting the limits of limited liability. 
Read: Salomon v. A. Salomon (see first course)
	Adams v. Cape
	Prest v. Petrodel Resources Ltd.
What are the facts, the issue and the holdings of Adams v. Cape and Prest v. Petrodel Resources?
In these cases, the court works on three separate theories of veil piercing. What theories do they distinguish? Which one is probably most relevant?
Veil piercing and partnership law
Other jurisdictions base their veil piercing on the asset-mingling by the assumption of the creation of an (involuntary) partnership with unlimited liability. 
Read: § 128 HGB (Germany)
	Art. 4:1 WVV (Belgian Code of Companies and Associations)
How does veil piercing via partnership law work? Do you think this is an adequate approach to veil piercing? What would be the advantages/disadvantages of this approach?

Veil piercing and liability law
Yet another approach of indirectly piercing the corporate veil is via liability law. For example, director’s liability can occasionally be stretched to cover not only de jure directors but also de facto directors. This, however, is not actual veil piercing, but rather going around the corporate veil via an alternative route to liability. In particular, is requires the presence of fault (e.g., a breach of fiduciary duty), damage and causality which is not always easy to prove. 
Read: Trihotel judgement 
	GAMMA judgement
What are the facts, the issue and the holding in these cases? 
How do these judgements provide for the option to pierce the corporate veil? What limits are imposed? Do you think these limits are justified? On what grounds? 
Group law
Some jurisdictions have fully developed an understanding of “group law”. This is probably most prevalent in Germany where the Aktiengesetz provide for a rather detailed regulatory framework. According to German law, a distinction must be made whether the control of a parental company is derived from the ownership of shares (§ 311 et seq. AktG) or a formal “enterprise agreement”(§ 291 et seq. AktG). A formal enterprise agreement gives the parental company the right to direct its subsidiary, even in matters that do not serve the subsidiary’s interests, and to receive (part of the profit) of the subsidiary. However shareholders are protected by the right to exit under a fair price and the parent can be held liable for the subsidiary’s losses for the duration of the agreement.
In the absence of a subsidiary agreement, a de facto corporate group exists if the parent company has a controlling influence over its subsidiary. In those instances, the parent cannot use its influence to disadvantage the subsidiary without compensation and may be held liable for losses if no compensation is offered.
Other countries have a case-based approach to group liability. France, for example, has based its group law along the Rozenblum doctrine, named after the judgment by the Cour de Cassation. In the UK, Adams v. Cape sets out the relevant framework.
Read: Rozenblum (Cour de Cassation FR)
	Walkovsky v. Carlton
What are the facts of the case. What limits has the Cour de cassation put in relation to intragroup transactions. 
Compare the theory of the court in Rozenblum to the theory of economic unity in Adams v. Cape and the unity of interest and ownership theory discussed in Walkovsky v. Carlton. Which theory do you prefer? Why? What are the advantages and disadvantages of each approach?
Read: Chandler v. Cape
	Vedanta v. Lungowe
How do the judgements in Chandler and Vedanta measure up to the Adams decision? How do they compare to the French, German and US approach to group law? 
Can you explain how these decisions bridge the gap between veil piercing and group liability?



